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of the applicant pending decision on
the appeal by the Board.

(g) Other crewmen. In the discretion
of the district director, any alien crew-
man not within the purview of para-
graphs (b) through (f) of this section
may for other emergent reasons or for
reasons deemed strictly in the public
interest be paroled into the United
States under the provisions of section
212(d)(5) of the Act for the period of
time and under the conditions set by
the district director having jurisdic-
tion over the area where the alien
crewman is located.

[22 FR 9804, Dec. 6, 1957, as amended at 26 FR
11797, Dec. 8, 1961; 32 FR 4341, Mar. 22, 1967; 32
FR 9633, July 4, 1967; 55 FR 30687, July 27,
1990]

§253.2 Termination of parole.

(a) General. At the expiration of the
period of parole authorized by the dis-
trict director, or when the purpose of
the parole has been served, whichever
is earlier, the agent upon whom the re-
lating Form 1-259 was served as pro-
vided in §253.1, shall present the alien
crewman for inspection to an immigra-
tion officer at the Service office speci-
fied in the Form 1-259. If the agent can-
not present the alien crewman, the
agent shall immediately submit a re-
port of the reasons therefor to the dis-
trict director. The district director
shall take such further action as the
circumstances may require. If the ves-
sel or aircraft on which the alien crew-
man arrived in the United States is
still in the United States when he is
presented for inspection, he shall be
treated as an applicant for a condi-
tional landing permit and his case shall
be dealt with in the same manner as
any other applicant for a conditional
landing permit. If the vessel or aircraft
on which the alien crewman arrived in
the United States departed before he
was presented for inspection, the agent
shall be directed by means of written
notice on Form 1-259 to arrange for the
removal of the alien crewman from the
United States, and if such alien crew-
man thereafter departs voluntarily
from the United States within the time
specified by the district director, such
departure shall not be considered a de-
portation within the meaning of this
section.

§253.2

(b) Revocation of parole. When an im-
migration officer has reason to believe
that an alien crewman paroled into the
United States pursuant to the provi-
sions of §253.1 has violated the condi-
tions of parole, the immigration officer
may take such alien crewman into cus-
tody without a warrant of arrest. Fol-
lowing such action, the alien crewman
shall be accorded, without undue delay,
an examination by another immigra-
tion officer. If it is determined on the
basis of such examination that the in-
dividual detained is an alien crewman
who was paroled into the United States
pursuant to the provisions of §253.1 and
that he has violated the conditions of
the parole or has remained in the Unit-
ed States beyond the period authorized
by the district director, the district di-
rector shall cause to be served upon the
alien crewman a written notice that
his parole has been revoked, setting
forth the reasons for such action. If the
vessel or aircraft upon which the alien
crewman arrived in the United States
is still in the United States, the alien
crewman shall be delivered to that ves-
sel or aircraft and Form 1-259 shall be
served upon the master or commanding
officer of the vessel or aircraft direct-
ing that the alien crewman be detained
on board the vessel or aircraft and de-
ported from the United States. A copy
of Form 1-259 shall also be served on
the agent for the vessel or aircraft. If
the vessel or aircraft upon which the
alien crewman arrived in the United
States has departed from the United
States, the agent or owner of the vessel
or aircraft shall be directed by means
of a notice on Form 1-259 to effect the
deportation of the alien crewman from
the United States. Pending deporta-
tion, the alien crewman shall be con-
tinued in custody, unless the district
director authorizes his release on pa-
role under such conditions, including
the posting of a suitable bond, as the
district director may prescribe.

[32 FR 4342, Mar. 22, 1967]

PART 258—LIMITATIONS ON PER-
FORMANCE OF LONGSHORE
WORK BY ALIEN CREWMEN

Sec.
258.1 Limitations—General.
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part 2.

SOURCE: 57 FR 40834, Sept. 8, 1992, unless
otherwise noted.

§258.1 Limitations—General.

(a) Longshore work defined. Longshore
work means any activity relating to
the loading and unloading of cargo, the
operation of cargo-related equipment
[whether or not integral to the vessel],
and the handling of mooring lines on
the dock when the vessel is made fast
or let go, in the United States or the
coastal waters thereof.

(1) Longshore work is not included in
the term ‘“‘normal operation and serv-
ice on board a vessel” for the purposes
of section 101(a)(15)(D)(i) of the Act ex-
cept as provided in sections 258 (c) or
(d) of the Act.

(2) A vessel that uses nonimmigrant
crewmen to perform longshore work,
other than the activities allowed in
particular circumstances under §258.2
(@)(2), (b), or (c) of this part, shall be
subject to a fine under section 251(d) of
the Act.

(b) Port defined. For purposes of this
section, the term port means a geo-
graphic area, either on a seacoast,
lake, river, or other navigable body of
water, which contains one or more pub-
licly or privately owned terminals,
piers, docks, or maritime facilities,
which is commonly regarded as a port
by other government maritime related
agencies, such as the Maritime Admin-
istration.

§258.2 Exceptions.

Any master or agent who uses non-
immigrant crewmen to perform
longshore work at any United States
port under the exceptions provided for
in paragraphs (a)(2), (b), or (c) of this
section must so indicate on the crew
manifest and shall note under which
exception the work will be performed.

(a) Hazardous cargo. (1) The term
longshore work does not include the
loading and unloading of any cargo for
which the Secretary of Transportation
has prescribed regulations under au-
thority contained in chapter 37 of title
46, United States Code, section 311 of
the Federal Water Pollution Control

8 CFR Ch. | (1-1-97 Edition)

Act, section 4106 of the Oil Pollution
Act of 1990, or section 105 or 106 of the
Hazardous Materials Transportation
Act.

(2) In order to invoke the hazardous
cargo exception for safety and environ-
mental protection, the master or agent
shall note on the manifest that the ves-
sel is a qualifying tanker or carries
hazardous dry bulk cargo.

(i) All tankers qualify for the hazard-
ous cargo exception, including parcel
tankers, except for a tanker that has
been gas-freed to transport non-hazard-
ous dry bulk commodities.

(ii) In order for a vessel to qualify for
the hazardous cargo exception as a dry
bulk hazardous cargo carrier, the mas-
ter or agent must show the immigra-
tion officer the dangerous cargo mani-
fest that is required by Coast Guard
regulation 46 CFR 148.02-3(a) to be kept
near the bridge house.

(b) Prevailing practice exception. (1)
Nonimmigrant crewmen may perform
longshore work under this exception if:

(i) There is in effect in the local port
one or more collective bargaining
agreements, each covering at least 30
percent of the persons performing
longshore work at the port, and each of
which permits the longshore activity
to be performed by the nonimmigrant
crewman, or

(ii) There is no collective bargaining
agreement in effect in the local port
covering at least 30 percent of the per-
sons performing longshore work at the
port, and the employer of the crewmen
has filed an attestation with the Sec-
retary of Labor that the Secretary of
Labor has accepted.

(2) Documentation to be presented
under the prevailing practice exception.
(i) If the master or agent states on the
manifest, Form 1-418, that non-
immigrant crewmen will perform
longshore work at a port under the pre-
vailing practice exception as permitted
by all collective bargaining agreements
covering 30 percent or more of the per-
sons performing longshore work at the
port, then the master or agent must
present to the examining immigration
officer an affidavit from the local ste-
vedore. The stevedore or a union rep-
resentative of the employees’ associa-
tion must state on the affidavit that
all bargaining agreements covering 30
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percent or more of the longshore work-
ers at the port allow nonimmigrant

crewmen either to perform all
longshore work or to perform those
specified longshore activities that

crewmen on the vessel intend to per-
form.

(ii) Where there is no collective bar-
gaining agreement in effect at a port
covering at least 30 percent of the per-
sons who do longshore work, and the
master or agent states on the manifest
that nonimmigrant crewmen will per-
form such work under the prevailing
practice exception, then the master or
agent shall present a copy of the notifi-
cation received from the Secretary of
Labor that the attestation required for
this exception has been accepted.

(iii) When an unanticipated emer-
gency occurs, the master or agent of a
vessel may file an attestation with the
Secretary of Labor up to the date on
which crewmen perform longshore
work.

(A) If, because of an unanticipated
emergency, crewmen on a vessel per-
form longshore work under the prevail-
ing practice exception at a port, a re-
vised manifest shall be submitted to-
gether with complete documentation,
as specified in paragraph (b)(2)(ii) of
this section, within 14 days of the
longshore work having been done. Fail-
ure to present the required documenta-
tion may result in a fine under section
251 of the Act.

(B) All documents submitted after in-
spection shall be sent to the Immigra-
tion and Naturalization Service sea-
port office that inspected the vessel.

(iv) Attestations are valid for one
year from the date of filing and cover
nonimmigrant crewmen landing during
that period if the master or agent
states on the manifest that the vessel’s
crew continue to comply with the con-
ditions in the attestation. When the
vessel’s master or agent intends to use
a previously accepted attestation that
is still valid, the master or agent shall
submit a copy of the notification from
the Secretary of Labor that the attes-
tation was accepted and shall note on
the manifest that the vessel continues
to comply with the conditions of the
attestation.

(3) Use of automated self-unloading
conveyor belt or vacuum-actuated system

§258.2

on a vessel. An automated self-unload-
ing conveyor belt or a vacuum-actu-
ated system may be operated by a non-
immigrant crewman under the prevail-
ing practice exception when no collec-
tive bargaining agreement at the local
port prevents it. The master or agent is
not required to file an attestation for
nonimmigrant crewmen to perform
such activity in such a circumstance
unless the Secretary of Labor has de-
termined that such activity is not the
prevailing practice at that port, and
has publicized this finding. When in-
voking this exception, the master or
agent of the vessel shall annotate the
manifest that the longshore work con-
sists of operating a self-unloading con-
veyor belt or a vacuum-actuated sys-
tem on the vessel under the prevailing
practice exception.

(4) Sanctions upon notification by the
Secretary of Labor. If the Immigration
and Naturalization Service is notified
by the Secretary of Labor that an en-
tity has either misrepresented facts in
its attestation or has failed to meet a
condition attested to, then the Immi-
gration and Naturalization Service will
take the necessary steps to prevent the
landing of vessels owned or chartered
by the offending entity in accordance
with section 258(c)(E)(i) of the Act. The
Service may also impose a sanction as
provided in that section, including the
prohibition of any vessel owned or
chartered by the violating entity from
landing at any United States port for
up to one year.

(5) The three variations of the pre-
vailing practice exception—collective
bargaining agreement, attestation
process, and automated equipment—
are port specific. If a vessel is to use
nonimmigrant crewmen to perform
longshore work under the prevailing
practice exception, the appropriate
documentation required under para-
graph (b)(2) of this section must be pre-
sented for each port at which the
longshore work will be performed.

(©) Reciprocity exception. Non-
immigrant crewmen may perform
longshore work in a United States port
under this exception if:

(1) The vessel on which the crewmen
serve is registered in a country that
does not prohibit crewmen aboard
United States vessels from performing
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longshore work, or a specified
longshore activity, when United States
vessels land in that country, as deter-
mined by the Secretary of State; and

(2) The master or agent presents an
affidavit from the crewmen’s employer
or the vessel’s owner that a majority of
the ownership interest in the vessel is
held by nationals of a country or coun-
tries that do not prohibit such
longshore activity by crewmen aboard
United States vessels when they land
in those countries.

(d) Vessels that qualify for multiple ex-
ceptions. A vessel that qualifies for
more than one exception under this
section may invoke the exception that
the master or agent chooses.

(e) Lack of documentation required by
an exception. If a vessel invokes an ex-
ception to the prohibition against non-
immigrant crewmen performing
longshore work, but lacks any docu-
mentation required to accompany the
manifest when invoking the exception,
then the vessel’s crewmen shall not
perform longshore work. If the
longshore work is performed despite
the lack of documentation that the im-
migration officer has noted on the
Form 1-410, then the vessel is subject
to fine under section 251(d) of the Act.

§258.3 Action upon arrival.

(a) The master or agent of the vessel
shall state on the manifest at the first
port of entry:

(1) Whether or not nonimmigrant
crewmen aboard the vessel will per-
form longshore work at any port before
departing the United States; and

(2) If nonimmigrant crewmen will
perform longshore work, which excep-
tion in section 258 of the Act permits
them to do so.

(b) If nonimmigrant crewmen will
perform longshore work, the master or
agent of the vessel shall present with
the manifest any documentation re-
quired by 8 CFR 258.2 for the exception
invoked.

(c) If, at the time of inspection, the
master or agent fails to present the
documentation required for the excep-
tion invoked, then the vessel is prohib-
ited from using nonimmigrant crew-
men to perform longshore work. If
crewmen aboard the vessel perform
longshore work despite the prohibition,

8 CFR Ch. | (1-1-97 Edition)

the vessel is subject to fine under sec-
tion 251(d) of the Act.

(d) The examining immigration offi-
cer shall give the master or agent a Re-
ceipt for Crew List, Form 1-410, on
which the officer shall note whether or
not nonimmigrant crewmen will do
longshore work at any port of call and,
if so, under which exception. The offi-
cer shall also note which documenta-
tion supporting the exception accom-
panied the manifest, and any failure to
present documentation which failure
would prohibit crewmen from perform-
ing longshore work under the exception
that the vessel invoked.

(e) If a vessel’s crewmen perform
longshore activity not sanctioned by
an exception but performed to prevent
the imminent destruction of goods or
property; severe damage to vessels,
docks, or real estate; possible environ-
mental contamination; or possible in-
jury or death to a person, a concise re-
port of the incident shall be made with-
in 14 days of the incident to the Immi-
gration and Naturalization Service sea-
port office that performed the inspec-
tion. If the Service agrees that the sit-
uation was one of imminent danger re-
quiring immediate action, no fine will
be imposed for the performance of a
longshore activity in this isolated in-
stance.

(f) Failure to deliver true and com-
plete information on the manifest or
any documentation required to support
an exception may result in a fine
against the owner, agent, consignee,
master, or commanding officer under
section 251(d) of the Act.

PART 264—REGISTRATION  AND
FINGERPRINTING OF ALIENS IN
THE UNITED STATES

264.1 Registration and fingerprinting.

264.2 Application for creation of record of
permanent residence.

264.4 Application to replace a Nonresident
Alien Border Crossing Card.

264.5 Application for a replacement Alien
Registration Card.

264.6 Application for an initial or replace-
ment Form 1-94, Nonimmigrant Arrival-
Departure Document, or Form 1-95,
Crewmen'’s Landing Permit.

AUTHORITY: 8 U.S.C. 1103, 1201, 120la, 1301-
1305.
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